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STATE BANK REGULATORS CHALLENGE 
OCC’S AUTHORITY TO ISSUE FINTECH 
CHARTERS AMID CONTINUING LITIGATION 
AGAINST FEDERAL AGENCIES ON 
FINANCIAL SERVICES ISSUES 

Introduction 

On April 26, 2017, the Conference of State Bank Supervisors (“CSBS”) sued the Office of the Comptroller 

of the Currency (“OCC”) in federal court in Conference of State Bank Supervisors v. OCC,1 alleging that 

the OCC’s plan to charter fintech companies as special purpose national banks is unlawful because the 

process the OCC used to develop the plan was procedurally defective and because issuing such charters 

would exceed the OCC’s authority. 

On May 12, the New York State Department of Financial Services (“DFS”), which is one of the state bank 

regulators that make up the CSBS, separately sued the OCC in federal court in Vullo v. OCC,2 alleging, 

similarly, that the OCC exceeded its authority in planning to issue the charters, and emphasizing that the 

planned federal charter could threaten New York consumers. 

This memorandum discusses the background behind these actions and the issues relevant to the 

financial services industry in the context of mounting litigation against federal government agencies 

challenging their authority to enforce financial services laws. 

Background – The OCC Fintech Charter 

In December 2016, the OCC announced that it would accept applications from fintech firms for charters 

as special purpose national banks (“SPNBs”).3 

                                                      

1  Conference of State Bank Supervisors v. OCC, D.D.C. (April 26, 2017) (Case No. 1:17-cv-00763). 
2  Vullo v. OCC, S.D.N.Y. (May 12, 2017) (Case No. 1:17-cv-03574). 
3  Office of the Comptroller of the Currency, Exploring Special Purpose National Bank Charters for Fintech 

Companies (Dec. 2016), https://www.occ.treas.gov/topics/responsible-innovation/comments/special-purpose-
national-bank-charters-for-fintech.pdf (the “Fintech Charter Paper”). See V. Gerard Comizio, Virtual Currencies: 
Growing Regulatory Framework and Challenges in the Emerging Fintech Ecosystem, 21 N.C. Banking Inst. 131, 
150-56 (Mar. 2017) (providing a detailed breakdown of the OCC’s paper outlining its plan to consider fintech 
charters in the broader context of recent fintech developments and describing the OCC’s process heading up to 
the issuance of the Fintech Charter Paper). See also Supporting Responsible Innovation in the Federal Banking 

(footnote continued on next page) 

https://www.occ.treas.gov/topics/responsible-innovation/comments/special-purpose-national-bank-charters-for-fintech.pdf
https://www.occ.treas.gov/topics/responsible-innovation/comments/special-purpose-national-bank-charters-for-fintech.pdf
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The term “fintech” is not defined precisely in the Fintech Charter Paper, but it is described as “technology-

driven nonbank companies offering a new approach to products and services.”  According to the Fintech 

Charter Paper, these products and services are those that use technology to be “accessible, easier to 

use, and much more tailored to individual consumer needs” than traditional banking products and 

services.4 

The Fintech Charter Paper suggests that the OCC could consider applications from fintech companies 

that perform any of four services:  fiduciary activities, receiving deposits, paying checks, or lending 

money.5  Each of these activities is construed broadly by the OCC; for instance, the Fintech Charter 

Paper analogizes issuing debit cards or facilitating electronic payments to paying checks.6 

In the Fintech Charter Paper, the OCC invited comments from interested parties.  In March 2017, after 

receiving comments, the OCC released two documents further explaining its process for granting special 

purpose nonbank charters to fintech companies (and solicited comments on each).7 

According to the Explanatory Statement, the OCC received more than 100 comments on the Fintech 

Charter Paper.  Having considered the comments, the OCC set out the principles that it will follow to 

approve any fintech charter:  (1) no inappropriate commingling of banking and commerce, (2) no 

predatory lending or unfair or deceitful practices, and (3) the same standard of supervision for all OCC-

chartered entities (i.e., no “light touch” for fintech companies).  The Explanatory Statement noted 11 

specific areas of concern of the commenters; notably, these included concerns8 about consumer 

protection and the OCC’s own chartering authority.9  With respect to its chartering authority for these 

purposes, the OCC relies on its statute and chartering authority under 12 U.S.C. 1 et seq. and its rules 

thereunder, which provide, in relevant part: 

                                                                                                                                                                           

(footnote continuation) 

System: An OCC Perspective (Mar. 2016), https://www.occ.treas.gov/publications/publications-by-type/other-
publications-reports/pub-responsible-innovation-banking-system-occ-perspective.pdf (guiding principles for 
regulation of new and innovative financial products, services, and processes by OCC-regulated entities, released 
before the Fintech Charter Paper). 

The OCC currently charters three types of special purpose national banks: trust banks, bankers’ banks, and 
credit card banks. See 12 U.S.C. §§ 27(a) and (b); 1841(c)(2)(D) and (F); see also OCC, Comptroller’s Licensing 
Manual – Charters 50-54 (Sept. 2016), https://www.occ.treas.gov/publications/publications-by-type/licensing-
manuals/charters.pdf. 

4  Fintech Charter Paper 1. 
5  Id. at 3-4. The OCC expects the latter two activities to be the most common for chartered fintech firms. See infra 

note 10 and accompanying text. 
6  Id. at 4. 
7  See OCC Summary of Comments and Explanatory Statement: Special Purpose National Bank Charters for 

Financial Technology Companies (March 2017), https://www.occ.treas.gov/topics/responsible-
innovation/summary-explanatory-statement-fintech-charters.pdf (the “Explanatory Statement”); OCC, 
Comptroller’s Licensing Manual Draft Supplement, Evaluating Charter Applications from Financial Technology 
Companies (March 2017), https://www.occ.gov/publications/publications-by-type/licensing-manuals/file-pub-lm-
fintech-licensing-manual-supplement.pdf (the “Charter Evaluation Supplement”). 

8  See infra “The CSBS Suit” and “The DFS Suit.” 
9  See id. The other nine areas are: small business protection, financial inclusion, regulatory and supervisory 

standards, capital requirements, liquidity requirements, the charter application process, coordination among 
regulators, ongoing supervision, and the separation of banking and commerce. 

https://www.occ.treas.gov/publications/publications-by-type/other-publications-reports/pub-responsible-innovation-banking-system-occ-perspective.pdf
https://www.occ.treas.gov/publications/publications-by-type/other-publications-reports/pub-responsible-innovation-banking-system-occ-perspective.pdf
https://www.occ.treas.gov/topics/responsible-innovation/summary-explanatory-statement-fintech-charters.pdf
https://www.occ.treas.gov/topics/responsible-innovation/summary-explanatory-statement-fintech-charters.pdf
https://www.occ.gov/publications/publications-by-type/licensing-manuals/file-pub-lm-fintech-licensing-manual-supplement.pdf
https://www.occ.gov/publications/publications-by-type/licensing-manuals/file-pub-lm-fintech-licensing-manual-supplement.pdf
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The OCC charters a national bank under the authority of the National Bank Act of 1864, 

as amended, 12 U.S.C. 1 et seq [(the “NBA”)].  The bank may be a special purpose bank 

that limits its activities to fiduciary activities or to any other activities within the business of 

banking.  A special purpose bank that conducts activities other than fiduciary activities 

must conduct at least one of the following three core banking functions: Receiving 

deposits; paying checks; or lending money.10 

The OCC thus interprets the “business of banking” – a phrase used by Congress in the NBA – to include 

certain entities that do not engage in the taking of deposits; that is, the Special Purpose Charter 

Regulation contemplates deposit taking as a sufficient but not necessary component of the business of 

banking.  Companies engaged in fiduciary activities, paying checks, or lending money would also qualify 

as being in the “business of banking” under this interpretation. 

The OCC’s Charter Evaluation Supplement issued on March 17, 2017, lays out the steps of the chartering 

process it anticipates for fintech companies, and it also restates the OCC’s position that “a special 

purpose national bank that conducts activities other than fiduciary activities must conduct at least one 

of…taking deposits, paying checks, or lending money.”11  Given the nature of fintech companies likely to 

apply for charters as special purpose national banks12 – in the OCC’s view, they are unlikely to be full-

service deposit-taking banks – “the OCC anticipates that [special purpose national banks] likely will elect 

to demonstrate that they are engaged in paying checks or lending money.”13  It states that the OCC has 

allowed for new activities as banking changes over time, including electronic provision of any “activity, 

function, product, or service that [the national bank] is otherwise authorized to perform.”14 

The CSBS Suit 

The CSBS, whose members have an interest in regulating fintech companies, filed a lawsuit in the U.S. 

District Court for the District of Columbia, seeking to stop the OCC from granting SPNB charters. 

The complaint15 of the CSBS makes a number of extra-legal arguments, including policy-based 

arguments that state regulators are more effective at protecting the consumers of financial services within 

their purview than is the OCC as a national regulator. 

The CSBS also makes several legal allegations attacking the proposed charters, namely, that: 

 The OCC exceeded its statutory authority to issue such charters by relying on the Special 

Purpose Charter Regulation, because the Special Purpose Charter Regulation was promulgated 

in excess of the OCC’s authority; 

                                                      

10  12 C.F.R. § 5.20(e)(1)(i) (2016) (the “Special Purpose Charter Regulation”); see also Rules, Polices, and 
Procedures for Corporate Activities; Bank Activities and Operations; Real Estate Lending and Appraisals, 68 
Fed. Reg. 70122, 70126 (Dec. 17, 2003). 

11  Charter Evaluation Supplement at 5. 
12  Notwithstanding, it has been suggested that the OCC SPNB charter could “revive” operating subsidiaries of 

national banks that enjoy federal preemption since they would also be national banks. See Lalita Clozel, Could 
OCC Fintech Charter Revive Operating Subsidiaries?, American Banker (May 9, 2017). 

13  Id. 
14  Id. at 4-5 n. 9. 
15  Conference of State Bank Supervisors v. OCC, D.D.C. (Apr. 26, 2017) (Case No. 1:17-cv-00763), 

https://dlbjbjzgnk95t.cloudfront.net/0917000/917435/csbschartercomplaint.pdf (Complaint of petitioner). 

https://dlbjbjzgnk95t.cloudfront.net/0917000/917435/csbschartercomplaint.pdf
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 Even if the OCC has the power to issue the Special Purpose Charter Regulation, the decision-

making process used to consider issuing special purpose charters was procedurally defective; 

and 

 The OCC’s decision to issue the charters will unconstitutionally preempt state law regulating 

fintech entities. 

Statutory Authority 

The CSBS argues the OCC does not actually have the power to grant fintech charters that the Special 

Purpose Charter Regulation asserts.  Rather, the CSBS alleges that the OCC exceeded its statutory 

authority in defining the “business of banking” because, the CSBS argues, Congress’s definition of 

“business of banking” has deposit-taking as a necessary component.16 

In evaluating the case, the court will have to interpret the NBA – a statute largely unchanged, in relevant 

part, since 1864 – and potentially will have to consider whether it should defer to the OCC’s interpretation 

as expressed in the Special Purpose Charter Regulation.17 

The CSBS points out in its complaint that Congress has directly empowered the OCC to charter three 

types of special purpose national banks – trust banks, bankers’ banks, and credit card banks, and argues 

that Congress providing explicit authority to issue charters for those three purposes suggests the OCC 

lacks the authority to charter a special purpose national bank for any other purpose.  The complaint also 

cites definitions of “bank” and “banking” in cases and statutes under which deposit-taking is a necessary 

function for an entity to be considered a bank.18 

Administrative Procedure Act 

The complaint of the CSBS also alleges that the process19 the OCC employed to reach its decision to 

accept applications for fintech charters violated the Administrative Procedure Act.20  Specifically, the 

complaint alleges, first, that the Fintech Charter Paper constitutes a rulemaking within the meaning of the 

term for purposes of the APA, and that it was made without the notice and comment procedures required 

under the APA.21  It is important to note that the OCC did not present the Fintech Charter Paper in the 

form of a rulemaking and almost certainly would disagree with categorizing it as a rulemaking.  Second, 

the CSBS alleges that the OCC engaged in arbitrary and capricious rulemaking in its decision to accept 

applications for nonbank fintech charters by failing to consider the effects of the decision on the states or 

                                                      

16  See supra “Background – The OCC Fintech Charter” for the OCC’s position that deposit taking is a sufficient but 
not necessary component of the business of banking. 

17  See Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). The OCC’s 
interpretations of the NBA are entitled to Chevron deference. NationsBank of N.C., N.A. v. Variable Annuity Life 
Ins. Co., 513 U.S. 251, 256-57 (1995). 

18  See Compl. 11-12; see also 12 U.S.C. § 1813(h) (definition of “insured banks” for federal deposit insurance 
purposes); § 2(c)(1)(B) of the Bank Holding Company Act of 1956, as amended (codified at 12 U.S.C. 
§ 1841(c)(1)) (definition of “bank”). 

19  See supra “Background – The OCC Fintech Charter.” 
20  Administrative Procedure Act (“APA”), Pub. L. No. 79-404, 60 Stat. 237 (June 11, 1946), as amended (codified at 

5 U.S.C. §§ 551-59, 701-06, 1305, 3105, 3344, 5372 & 7521). 
21  Compl. at 27-28. 
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concerns raised by commenters, and by failing to conduct a cost-benefit analysis.22  Arbitrary or 

capricious rulemaking is impermissible under the APA.23 

Preemption 

The CSBS argues that providing a national bank charter to fintech companies would preempt state law by 

allowing such entities as nationally chartered special purpose banks to disregard state laws that would 

otherwise be applicable, and that Congress did not intend to allow the OCC to preempt state law through 

providing fintech charters.24 

The DFS Suit 

The DFS suit is effectively a “sister suit” to the CSBS suit – the CSBS said that it “strongly supports the 

lawsuit filed” by the DFS.25 

The DFS makes many of the same arguments as the CSBS, including arguing that the OCC exceeded its 

statutory authority in promulgating the Special Purpose Charter Regulation.  In particular, the DFS argues 

(as did the CSBS) (1) that the Special Purpose Charter Regulation is contrary to the meaning of 

“business of banking” in the NBA – rather than an interpretation of that phrase26 – and (2) that the fact 

that the fintech charter would preempt state law means that a court should construe the OCC’s power to 

issue the charter with a skeptical eye.27 

The DFS places more emphasis than the CSBS on specific threats to consumers, and, interestingly, to 

the possibility of a “destabilizing of financial markets” that, it argues, could result from non-New York 

OCC-chartered payday lenders and other “predatory” lenders exploiting vulnerable consumers in New 

York without the state being able to protect them with its usury law, which prohibits certain “high-interest, 

small-dollar” lending.28 

The DFS emphasizes such harm to New York consumers, as well as the potential harm to itself, if it 

“loses” New York licensed financial institutions (and the assessment fees they pay to DFS) to the OCC, if 

such New York institutions acquire a fintech charter.29 

The OCC’s Response to Date 

The Comptroller of the Currency, Thomas J.  Curry, referred obliquely to the CSBS suit in a speech on 

Friday, April 28.30  In the speech Comptroller Curry made two arguments in defense of the OCC’s 

                                                      

22  Compl. at 28. 
23  5 U.S.C. § 706(2)(A). 
24  Compl. at 28-29. 
25  CSBS Statement on New York Department of Financial Services Lawsuit Against OCC (May 12, 2017), 

https://www.csbs.org/news/press-releases/pr2017/Pages/051217.aspx.  
26  Compl. at 9. 
27  Compl. at 3-5. 
28  Compl. at 15-16. 
29  Compl. at 17. 
30  Thomas J. Curry, Comptroller of the Currency, Remarks at Fintech and the Future of Finance Conference 6-7 

(Apr. 28, 2017), https://www.occ.treas.gov/news-issuances/speeches/2017/pub-speech-2017-48.pdf. (“[The 
Fintech Charter Paper] has ‘sparked some opposition.’”). As of this writing, the OCC has not made a formal or 
other public response to the DFS suit. 

https://www.occ.treas.gov/news-issuances/speeches/2017/pub-speech-2017-48.pdf
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announced process for granting charters to fintech companies.  First, he detailed the steps taken by the 

OCC in issuing (i) the guiding principles for responsible innovation,31 (ii) the Fintech Charter Paper,32 and 

(iii) the Charter Evaluation Supplement,33 and noted that the OCC sought and considered public 

comments on each.34  Second, Comptroller Curry described the “business of banking” – using the precise 

phrase from the NBA – as “dynamic”, and cautioned against “defin[ing] banking as a static state.”35  In 

doing so, Comptroller Curry framed a broad interpretation of the phrase “business of banking” from the 

NBA as the interpretation most consistent with a banking industry that embraces new financial 

technologies.  Of course, the OCC’s interpretation of the phrase in the Special Purpose Charter 

Regulation is broader than that of the CSBS. 

It remains to be seen whether the DC District Court will agree.  A victory for the CSBS would suggest 

state-by-state regulation of fintech firms is in the offing.  Such an outcome could be a double-edged 

sword for fintech firms; on the one hand, regulators in states with a significant fintech presence may have 

an incentive to foster fintech innovation; on the other, operating a fintech firm across states might become 

more difficult.36  Such a defeat for the OCC would also represent a significant limitation on its powers and 

could fit into a more general trend of courts cabining the authority of financial services regulators, or at 

least of litigants seeking to have them do so. 

With the recent appointment of a new Acting Comptroller, Keith Noreika, by the Trump Administration, 

early signals are that the OCC will continue to offer the SPNB charter, while also studying ways to lessen 

the overall regulatory burdens presented by the OCC’s original proposal, particularly the “financial 

inclusion” requirements.37 

Other Recent Challenges to Federal Agency Authority over Financial Services Companies 

The OCC is not the only agency to face recent legal challenges to its authority to regulate and prosecute 

financial services firms. 

The CFPB:  PHH v. CFPB 

The Consumer Financial Protection Bureau (“CFPB”) recently sued Ocwen Financial Corporation and 

certain of its affiliates (collectively, “Ocwen”) for, according to the CFPB, violations arising out of Ocwen’s 

mortgage servicing business, including illegal foreclosures, sales of loan servicing rights without 

                                                      

31  See supra note 3. 
32  See id. 
33  See id. 
34  See Curry, supra note 30 at 7. 
35  Id. 
36  But not necessarily. The Uniform Law Commission is actively drafting a Uniform Regulation of Virtual Currency 

Businesses Act that could be adopted in each state in order to set a nationwide regulatory system on a state-by-
state basis, at least for fintech firms that “regulate persons that issue virtual currencies or that provide services 
that allow others to exchange, transfer, or store virtual currencies” such as Bitcoin. See National Conference of 
Commissioners on Uniform State Laws, Regulation of Virtual Currency Businesses Act 15, (Feb. 8, 2017) 
http://www.uniformlaws.org/shared/docs/regulation%20of%20virtual%20currencies/2017mar_RVCBA_Mtg%20D
raft.pdf (discussion draft). 

37  See Fintech Charter Paper at 12 (SPNBs engaged in lending activities most demonstrate a commitment to the 
“global issue” of “financial inclusion” that supports “fair access to financial services and fair treatment of 
customers.”). 

http://www.uniformlaws.org/shared/docs/regulation%20of%20virtual%20currencies/2017mar_RVCBA_Mtg%20Draft.pdf
http://www.uniformlaws.org/shared/docs/regulation%20of%20virtual%20currencies/2017mar_RVCBA_Mtg%20Draft.pdf
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disclosing or correcting errors in customer data and records, and mishandling of borrower funds.38  

Ocwen’s answer challenged the CFPB as unconstitutionally structured, echoing similar arguments made 

by another mortgage servicer, PHH Mortgage (“PHH”).39 

PHH filed suit against the CFPB after the CFPB’s Director increased a $6 million fine by $103 million in a 

2014 appeal of an administrative enforcement action decision.  Before a three-judge panel of the D.C. 

Circuit, PHH won a decision that the CFPB was indeed unconstitutionally structured (though the case will 

now be reheard en banc).40  Writing for the panel, Judge Kavanaugh held that an independent agency 

with a single director who cannot be removed at will by the President is not constitutionally structured – 

either it must have multiple commissioners or members who may be removable only for cause, or, if it has 

a single director, that director must be removable at will by the President.41 

The FSOC:  MetLife v. FSOC 

The Financial Stability Oversight Council (“FSOC”), established by Congress in the Dodd-Frank Act,42 has 

also been under significant litigation pressure.  In a high-profile series of actions over the course of 2013 

through 2016, the FSOC designated four financial entities as nonbank systemically important financial 

institutions (“Nonbank SIFIs”), pursuant to its authority under Dodd-Frank to determine that a nonbank 

financial company’s material financial distress or its activities could pose a threat to U.S. financial 

stability.43  Since then, one of the four redirected its financial services business, and FSOC subsequently 

rescinded its SIFI status.44 

One of the remaining three, MetLife, however, challenged its designation as a Nonbank SIFI, winning in 

the D.C. District Court.  The Department of Justice has appealed the case on behalf of the FSOC, and the 

case remains pending.45 

                                                      

38  Consumer Financial Protection Bureau v. Ocwen Financial Corporation et al., S.D. Fla. (Apr. 20, 2017) (Case no. 
9:17-cv-80495), http://files.consumerfinance.gov/f/documents/20170420_cfpb_Ocwen-Complaint.pdf, Compl. at 
1-2, 28. 

39  Ben Lane, Ocwen Pulls a PHH: Asks Court to Declare CFPB Unconstitutional, Requests DOC Help, (Apr. 26, 
2017) HousingWire, http://www.housingwire.com/articles/39959-ocwen-pulls-a-phh-asks-court-to-declare-cfpb-
unconstitutional-requests-doj-help. 

40  PHH Corp. v. Consumer Financial Protection Bureau, 839 F. 3d 1 (D.C. Cir. 2016); see also Ben Lane, Court of 
Appeals Agrees to Rehear CFPB Case, Agency to Fight “Unconstitutional” Ruling (Feb. 16, 2017), HousingWire, 
http://www.housingwire.com/articles/39241-court-of-appeals-agrees-to-rehear-cfpb-case-agency-to-fight-
unconstitutional-ruling. 

41  PHH Corp., 839 F. 3d at 36. 
42  See Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, Pub. L. No. 111-203, 124 Stat. 1376. 
43  Dodd-Frank § 113; Financial Stability Oversight Council, Nonbank Financial Company Designations, 

https://www.treasury.gov/initiatives/fsoc/designations/Pages/default.aspx.  
44  See FSOC, Basis for the Financial Stability Oversight Council’s Recission of its Determination Regarding GE 

Capital Global Holdings, LLC (June 28, 2016), http://treasury.gov/initiatives/fsoc/designations/ 
documents/GE%20Capital%20Public%20Rescission%20Basis.pdf. 

45  MetLife, Inc. v. Financial Stability Oversight Council, D.D.C. (Mar. 30, 2016) (Case No. 1:15-cv-00045-RMC), 
https://www.metlife.com/assets/cao/sifiupdate/MetLife_v_FSOC--Unsealed_Opinion.pdf (removing the Nonbank 
SIFI designation from MetLife on the grounds that the FSOC failed to consider (1) MetLife’s vulnerability to 
material financial distress, contrary to its guidance, and (2) costs to MetLife of the designation). 

http://files.consumerfinance.gov/f/documents/20170420_cfpb_Ocwen-Complaint.pdf
http://www.housingwire.com/articles/39959-ocwen-pulls-a-phh-asks-court-to-declare-cfpb-unconstitutional-requests-doj-help
http://www.housingwire.com/articles/39959-ocwen-pulls-a-phh-asks-court-to-declare-cfpb-unconstitutional-requests-doj-help
http://www.housingwire.com/articles/39241-court-of-appeals-agrees-to-rehear-cfpb-case-agency-to-fight-unconstitutional-ruling
http://www.housingwire.com/articles/39241-court-of-appeals-agrees-to-rehear-cfpb-case-agency-to-fight-unconstitutional-ruling
https://www.treasury.gov/initiatives/fsoc/designations/Pages/default.aspx
https://www.treasury.gov/initiatives/fsoc/designations/Documents/GE%20Capital%20Public%20Rescission%20Basis.pdf
https://www.treasury.gov/initiatives/fsoc/designations/Documents/GE%20Capital%20Public%20Rescission%20Basis.pdf
https://www.metlife.com/assets/cao/sifiupdate/MetLife_v_FSOC--Unsealed_Opinion.pdf
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The Board of Governors of the Federal Reserve System:  ABA v. FRB 

Congress pulled revenues from a number of sources to fund the transportation expenditures contained in 

the 2015 highway bill, the so-called FAST Act.46  One of these revenue sources was derived from 

reducing dividend payments required to be made by the regional Federal Reserve Banks to each member 

bank holding stock in the respective regional Federal Reserve Banks.  The dividend payment had been 

set by statute at 6% and contracts between the member banks and the regional Federal Reserve Banks 

reflected the same rate.  Congress, however, reduced the fixed dividend rate of 6% to the lesser of 6% or 

the return on 10-year U.S. Treasury notes with respect to member banks with at least $10 billion in 

assets. 

When banks began to receive the lower dividends provided for under the FAST Act, the American 

Bankers Association and Washington Federal Bank sued in the Court of Federal Claims on the grounds 

that reducing the dividend was a breach of contract or, alternatively, a taking without compensation in 

violation of the Fifth Amendment.47  The plaintiffs seek class certification for all 72 U.S. Federal Reserve 

member banks that received a reduced dividend; i.e., those with at least $10 billion in assets.48 

The Department of Justice:  Quicken Loans, Inc. v. DOJ 

The Departments of Justice (“DOJ”) and Housing and Urban Development (“HUD”) investigated Quicken 

Loans Inc. (“Quicken”), beginning in 2012, for alleged violations of Federal Housing Administration 

underwriting requirements with respect to loans originated by Quicken beginning in 2007.49  Shortly 

before the DOJ filed suit against Quicken, Quicken sued in the Eastern District of Michigan, arguing 

(among other things) that both the DOJ and HUD had violated the APA, but the court held that Quicken’s 

complaint failed to identify final agency actions that it could evaluate for compliance with the APA and 

dismissed Quicken’s suit for failure to state a claim.50 

Conclusion 

It is unclear whether the CSBS and the federal DFS lawsuits may be viewed as part of a recent trend of 

cases challenging the authority of various agencies in the financial services industry.  Other recent cases 

seem focused on the authority of federal agencies to enforce the federal banking laws, while the CSBS 

and DFS cases challenge the OCC’s authority to administer its rules governing national bank charters.  

Further, it remains to be seen whether legal challenges of the authority of federal agencies to administer 

and enforce financial services laws may result in slowing or stopping agency actions or changing the 

regulatory “tone” of federal agencies almost eight years after passage of the Dodd-Frank Act. 

* * * 

                                                      

46  Fixing America’s Surface Transportation Act (“FAST Act”) of 2015, Pub. L. No. 114-94, 129 Stat. 1311. 
47  See American Bankers Association and Washington Federal, N.A. v. United States (Feb. 9, 2017) (Case No. 

1:17-cv-00194-SGB), http://www.aba.com/Press/Documents/FedDividendComplaint.pdf (Complaint of 
petitioners). 

48  Id. at 16. 
49  Quicken Loans Inc. v. United States, 152 F. Supp. 3d 938, 942-43 (E.D. Mich. 2015) (dismissal under Fed. R. 

Civ. Proc. 12(b)(6)). The DOJ filed suit against Quicken Loans Inc. contemporaneously in the District Court for 
the District of Columbia; that litigation is ongoing but has been transferred to the Eastern District of Michigan. 

50  Id. at 946-49. 

http://www.aba.com/Press/Documents/FedDividendComplaint.pdf
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